#1 6/18/70

First Supplemént to Memorandum T0-66

Subject: Study 71 - Joinder of Parties

The Commission has determined to revise the law relating to cross-
complaints and counterclaims and joinder of causes of action and related
provisions. 1In connection with joinder of causes of action, the Cormis-
sion has determined to substitute the substance of Rule 13 of the Federal
Rules of Civil Procedure for Code of Civil Procedure Section 389. (See
Memorandum 70-66,}

Attached as Exhibit I is a resclution proposed to the Conference of State
Bar Delegates relating to joinder of parties. The resolution would amend Sec-
tions 378, 379, 37%a, 379b, and 379¢ to adopt rules along the lines of Rule
20 of the Federal Rules of Civil Procedure. The staff believes that the
changes proposed in this resolution are within the scope of our revisions
relating to joinder of causes of action; we believe that it is important to
make clear the parties who can be joined as plaintiffs and as defendants at
the same time we allow unlimited joinder of causes of action against any
party to the action. Accordingly, we recommend that the substance of the
changes proposed by the Bar Association of San Francisco be incorporated
into our statute.

Respectfully submitted,

John H. DeMoully
Executive Secretary



First Supriement to
Memorandum TO-66

EXHIBIT I

RESOLUTION PROPOSED BY
THE BAR ASSOCIATION OF SAN FRANCISCO

RESOLVED that the Conference of Delegates recommends to the Board of
Governors of the State Bar of California that the State Bar sponsor
legislation to amend Sections 378, 379, 37%a, 379b and 379c of the
Code of Civil Procedure to read as follows*
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Seetion- 338---(?&&&&Ezﬁﬁs--éeiﬁder--aréer for-geparate-trials)
All-perdsng-may-be-joined-in-one-aetion-ag-plaintiffo-wha-have
an-inEeresk-in-the-subject-of-the-aetion-or-in-whem-any-right-te
relief-in-respeek-to-or-arising-out-ef-the-game-transaetion-or
geries-ef-transsetions-is-atleged-to-enisky-whether- ~joiatlys
severaliy-er-in-the-aliernative;-where- 1f-sueh -pe¥sens-brought
separate-setions-any-question-of-law-or~-faek-would-arise-whiek
are-eommon-to-atl-the-pareies-to-the-aetion; -provided;~that-if
upen-the-applicacion-ef-any-party-ie-shall-appear-that-gueh
tetnder-may-embarrass-or-delay-the-erial-af-rhe-aetion;-~the-eourt
may-erder-separate~trists-or-make-sueh-okher-arder- ~ag-may-be-ex-
pedients-and-judgmene-may-be-given-£far-such-sre-or-more-af-the
ptainEifis-as-may-be-found-te-be-entitied-to-relief-~for-the-re-
ticf-Eo-whieh-he-or-they-may-be-eptitied:--{Enaeted~1872:-~Ag
amended-Serts:-19275-€:-3865-pr-631;-Seetion-1:)

C.C.P. Section 378, (Permissive Joinder of Plaintiffs)

All persons may join in one action as plaintiffs if they assert
any right to relief jointly, severally, or in the alternative in
respect of or arising ocut of. the same transaction, gecurrence,

or series of transactions or gccurrences and if any question of
law or fact common to all these persons will arise in the action.
It shall pot be necessary that each plaintiff shall be interested
as to all relief pravyed for.

Seetisn-379:--(Pefendantas-joinders~tandiexrd-and-tenant}

WHO-MAY¥ -BE-JGINEB~AR -BEFENDANTS < - ~Aay-persen-may-be -made-a-de~
EeﬂdanE-whe-has-er-elaims~aa»ia&eres&-ia—Ehe—eeﬁsreversy-aéverse
to-the-platneiff;-or-who-is-a-Reeessary party-to-a-complete-de-
termination-er-setklement-of-the-queskion-invelved- thereinx-~And
ta-an-aetien-to-determine-the-kitle-pr-right-af-possessien-te~real
property-whieh;-at-the-time-af-the-commencement-of-Ehe - -aektons-is
in-fhe-po9scssion-of-a-terant;-the-landierd-may- be-jeined as-4a
party- deEeﬂdaaE-~-{EnaeEed 18?2:}

-l-



33 C.C.P. Section 379. (Permissive Joinder of 1» fendants)

34 511 persons may be joined in one action as defendants if there
35 -is asserted apainst them jointly, severally, or in the alterna-
36 tive, anv right to relief in respect of or arising out of the '
37 same transaction, occurrence, or series of Lransactions or oOc-

38 currences and if any question of law or fact comwon to all these
39 persons will arise in the action. It shall not be necessary that
40 each defendant shall be interested as to all relief praved for.

41 Seesieﬁ-32931—-{De§endantsg-5eiadeﬂf-judgm9ﬂﬁ}

42 AlL-pepsensimay-be»§eined—asuéefaﬁdaass—agaiast-whem-&he-righs
43 ?e-any-felieﬁ—is-allegad—se-exist?-whaéhes-&eine;y;-savesallyaer
4y an-:he-alegsnasivaf~and-juégmansumay-bé—given-against—suah-anh
45 8¥-more-of-the-dafendants-aer-may-be-found-ta-be-liable,-accerdin
46 to-their-respechive-liabilitios ~-{Added-56at8+-1922<-a-259 ¢
47 Pe-bil5-Seetion-l) TR

o

48 See!ien-S?Qd}’Section 376.1 (befendants; joinder; doubt as to
49 defendant liable)

S0 Where the plaintiff is in doubt as to the person from whom he is
51 entitled to redress, he wmay join two or more defendants, with

52 the intent that the question as to which, if any, of -the defen-
53 dants is liahle, and to what extent, may be determined between
54 the parties. (Added Stats. 1927, c¢. 387, p. 631, Section 1.)

55 Heetion-370br--{Pefendantas-joinders-interests-order-preventing’
56 embarrassment) '

57 3e-ghall-net-be-nreecysary-that-cach-defendant-shali-be-tnterested
58 as-ta-all-velief-praved-fers-er-ss-te-every-canse-of-aetion-in-
59 eladed-iﬁ»aay-preeeediﬁg-againsE~himg-buE-Ehe-eaure~may—m&ke-3ueh
60 order-aswmay-appear—jasﬁ-tewpreveae-&ny«éefeﬁdane—fram—beiﬂg~em¥
61 barrassed-er-put-ce-experge-hy-being-requived-te-attend-any-preo-
62 eeedings-iﬂ-whieh—he-may«kaVe-ﬁe-inEerese:-—éAéded—SEaEs:—lQE?;
63 87-259;‘-}97-4?8;-SBEEiBﬁ~l:} '

64 C.C.P. Section 379.2, (Orders Relating to Joinder of Parties.)
65 1t shall not be necessary that each party shall be interested as
66 to every cause of action in one action. Notwithstanding com-

67 pliance with the provisions of CCP 378, 379 and 379.1, the court
68 may make such orders as may appear just to prevent auny party from
" 69 being embarrassed or put to undue expeuse, and may order separate
70 trials or make such other order as the interests of justice may

71  require.

{Proposed new language underlined; language to be deleted stricken)




STATEMENE OF REASONS

These new provisions for joinder of parties are proposed along the
lines of FRCP 20. New CCP 378 (rclating to joinder of plaintiffs) is
merely a rewriting and clarification of rhe forwer CCP 378; new CCP
179 (relating to the joinder of defendants) is revised to provide the
game subgtancive test for joinder of defendants and for joinder of
plaintiffs. CCP 179 is only renumbered as 179.1. New CCP 379.2 allows
for judicial discretion ia severing parcies for trial. '
raced with the present bewildering avray of overlapping and contra-
dictory statutory provisions relating to joinder of parties, at least
one court has fallen back upon Chadbourn, Grossman & Van Alstyne to
create a test independent of the statuie:

" . the boldings seem to demand that there he some sort
of Factual nexus connecting or associating the claim pleaded
against the several Jefendants." Hoag v. Super. Court, 207
ca2d 611 (1962).

Wwhat was not cited in Hoag was the recommendation of Chadbourn, et al.
that, "it would seem to be desirable to amend the provisions govern-
ing joinder of defendants so that whatever requirements are intended
will be expressed and not hidden in the implications of decisional
law", Chadbourn, Grossman & Van Alstyne, Calif. Pleading, Sec. 618, 7
pp. 535-336. That comment was made slmost 10 years ago.

At issue here is the basic policy of a2 legal system in defining the
maximum limits of size for a given lawsuit. The present statutory
rules are impossible for the practicing attorney to follow without
unnecegsary guesswork and extensive legal research. The Code of Civil
Procedure should be a clear and concise guide for the attorney draft-

ing pleadings and planning litigation.



